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Court of Appeals of the District of Columbia 


No. 3137. 

Augustus Crane et al., &c., Appellants, 

vs. 

Postal Telegraph Cable Company, &c. 


a Supreme Court of the District of Columbia. 

No. 57604. At Law. 

Postal Telegraph Cable Company, a Corporation, Plaintiff, 

vs. 

Augustus Crane, Albion K. Parris, and Eugene E. Thompson, 
Copartners, Trading as Crane, Parris & Company, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Declaration, &c. 

Filed January 7, 1915. 

%J 7 

In the Supreme Court of the District of Columbia. 

No. 57604. At Law. 

Postal Telegraph Cable Company, a Corporation, Plaintiff, 

vs. 

Augustus Crane, Albion K. Parris, and Eugene E. Thompson, 
Copartners, Trading as Crane, Parris & Company, Defendants. 

First Count. The plaintiff, Postal Telegraph Cable Company, a 
corporation organized and existing under the laws of the State of 
1—3137a 
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Delaware, sues the defendants, Augustus Crane, Albion K. Parris and 
Eugene E. Thompson, all of the District of Columbia, co-partners 
trading as Crane, Parris & Company, and at all times mentioned 
hereinafter engaged in the business of banking in the District of 
Columbia, for money payable bv the defendants to the plaintiff for 
goods sold and delivered by the'plaintiff to the defendants, and for 
work done and materials provided by the plaintiff for the defendants 
at their request ; and for money lent by the plaintiff to the defend¬ 
ants; and for money paid by the plaintiff for the defendants at their 
request; and for money received by the defendants for the use of the 
plaintiff; and for money found to he due from the defendants to the 
plaintiff on accounts stated between them; and the plaintiff claims 
Seven Thousand, Seven Hundred and Forty Six Dollars and Forty 
Two Cents, ($7,746.42) with interest from the 24th day of October, 
1914. according to the particulars of demand hereto an- 
2 nexed. 

Second Count. And the said plaintiff further sues the said defend¬ 
ants for that, whereas, heretofore to wit, between the dates, June 29, 
1914 and October 24. 1914, both inclusive, at the City of Washington, 
in the District of Columbia, the said plaintiff was lawfully possessed, 
as of its own property, of certain goods and chattels, to wit, certain 
checks, of which the following are true copies: 


No. 89. 


Washington, D. C., June 29, 1914. 


The Higgs National Bank. 

Pay to the order of the Postal Telegraph Co., One hundred and 
ninety three 85/100 Dollars. 

$193.85. 

HORACE T. GEYMOND. 


The Evening Star Newspaper Company. 

No. 5085. Washington, D. C., July 16, 1914. 

The Columbia National Bank. 

Pay to the order of Postal Tel. Cable Co. $180.98, One hundred 
and eightv and 98/100 Dollars. 

H. G. HANFORD. FRANK B. ROGERS. 

No. 78. Washington, D. C., July 17. 1914. 

Washington and Southern Bank. 

Pay to the order of Postal Telegraph Cable Co. $990.45, Nine hun¬ 
dred ninety 45/100 Dollars. 


K. B. SHAII. 
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The Washington Post. 

No. 23311. Washington, I). C., July 30, 1914. 

The National Metropolitan Bank. 

Pay to the order of Postal Telegraph Cable Co. Three hundred One 
23/100 Dollars. 

$301 23 

THE WASHINGTON POST CO. 
ARTHUR D. MARKS. 


No. 82. 


Washington, 1). C., Sept. 11, 19.14. 
The Riggs National Bank. 


Pay to the order of Postal Telegraph Cable Co. Seven hundred 
eighty six 3/100 Dollars. 

$786.03. 

MATSUO STANEY. 


No. 4169. 


Washington, 1). C.. Sep. 23, 1914. 
The Riggs National Bank. 


Pay to the order of Postal Telegraph Co. Forty eight 98/100 
Dollars. 

$48.98. 

T. THEODORE WONG. 


No. 714. 


Washington, D. C., Sep. 23, 1914. 
The Riggs National Bank. 


Pay to the order of Postal Telegraph Co. Eighty one 74/100 
Dollars. 

$81.74. 

T. THEODORE WONG. 
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No. 373. 


Washington, I). C., Sept. 18, 1914. 
The Riggs National Bank. 


Pay to the order of Postal Telegraph Cable Co. One thousand six 
hundred eighty nine 81/100 Dollars. 

$1,689.81. 

SIIYETOSHI TAKEUCIII. 
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No. 385. Washington, D. C., Oct. 19, 1914. 

The Riggs National Bank. 

Pay to t lie order of Postal Telegraph Cable Co. Two thousand and 
eight 56/100 Dollars. 

$2008.56. 

SHYETOSHI TAKEUCI11. 


No. 1838. 


Washington, D. C., Oct. 24, 1914. 


Crane Parris & Co., Bankers, of Washington, D. C. 

Pay to the order of Postal Telegraph Cable Co. Four hundred 
twenty and 00/100 Dollars. 

$420.00. 

POSTAL TELEORAPIT-CABLE COMPANY, 
Bv HENRY GREEN, Cashier. 


Countersigned 

G. M. FOOTE, Manager. 


No. 131. 


Washington, D. C., Oct. 5, 1914. 


Washington and Southern Bank. 

Pay to the order of Postal Telegraph-Cable Co. One thousand and 
fortv four 79 100 Dollars. 

$1,044.79. 

K. B. SHAH. 


and being so possessed thereof, it, the said plaintiff, afterwards, to wit, 
at the time and place aforesaid, casually lost the said goods and 
chattels out of its possession; and the said goods and chattels after¬ 
wards, to wit. at the time and place aforesaid, came to the possession 
of the said defendants by finding; yet the said defendants knowing 
the said goods and chattels to be the property of the said plaintiff, and 
of right to belong and appertain to it, the said plaintiff, but contriv¬ 
ing and fraudulently intending to defraud and deceive the said plain¬ 
tiff in this behalf, has not as yet delivered the said goods or chattels 
or any part thereof to the said plaintiff although often requested so to 
do; but so to do has hitherto wholly refused and still refuses; and 
afterwards, to wit, at the time and place aforesaid, the said defendants 
converted and disposed of the said goods and chattels to their, 
4 the said defendants’ own use; to the damage of the said plain¬ 
tiff in the sum of $7,746.42 with interest on the said sum from 
the 24th day of October; and therefore it brings this suit; and the 
said plaintiff claims on account thereof, the sum of Seven Thousand 
Seven Hundred and Forty Six Dollars and Forty Two Cents, 
($7,746.42) with interest on the said sum at the rate of 6 per cent 
per annum from the 24th day of October, 1914, together with the 
costs of this suit. 

BYNUM E. HINTON, 

Att’y for Plaintiff . 
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Particulars of Demand. 

Augustus Crane, Albion K. Parris and Eugene E. Thompson, trading 
as Crane, Parris & Company, to Postal Telegraph Cable Co., 
I )ebtor. 

To the amount of the following checks, collected by the Crane 
Parris & Company from the respective drawee banks named in said 
checks, for the use of the said Postal Telegraph Cable Company. 


No. 89. 


W 


ashington, 1). C., June 29, 1914. 


The Riggs National Bank. 


Pay to the order of the Postal Telegraph Co., One hundred and 
ninety three 85/100 Dollars. 

$193.85. 

HORACE T. GEYMOND. 


Xo. 5085. 


The Evening Star Newspaper Co. 

Washington, D. C., July 10, 1914. 
The Columbia National Bank. 


Pay to the order of Postal Tel. Cable Co. $180.98, One hundred and 
eighty and 98/100 Dollars. 

II.'G. ITAXFORD. FRANK B. ROGERS.* 


No. 78. 


Washington, D. C., July 17, 1914. 
Washington and Southern Bank. 


Pay to the order of Postal Telegraph Cable Co. $990.45, Nine hun¬ 
dred ninety 45/100 Dollars. 

K B SHAH 


The Washington Post. 

No. 23311. Washington, D. C., July 30, 1914. 

The National Metropolitan Bank. 

Pay to the order of Postal Telegraph Cable Co. Three hundred One 
& 23/100 Dollars. 

$301.23. 

THE WASHINGTON POST CO. 
ARTHUR D. MARKS. 
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No. 82. 


Washington, 1). C., Sept. 11, 1914. 
The Riggs National Hank. 


Pay to the order of Postal Telegraph Cable Co. Seven hundred 
eightv six iSc 3/100 Dollars. 

$786.03. 

MATSUO STANEY. 


Washington, D. C., Sep. *23, 1914. 


The Riggs National Hank. 


No. 4169. 


Pay to the order of Postal Telegraph Co. Forty eight 98/100 
Dollars. 

$48.98. 

T. THEODORE WONG. 


No. 714. 


Washington, 1). C., Sep. 23, 1914. 
The Riggs National Hank. 


Pay to tlie order of Postal Telegraph Co. Eighty one 74/100 
Dollars. 

$81.74. 

T. THEODORE WONG. 


No. 373. 


Washington, D. C., Sept. 18, 1914. 


The Riggs National Hank. 


Pay to the order of Postal Telegraph Cable Co. One thousand six: 
hundred eightv nine 81/100 Dollars. 

$1,689.81. 

SIIYETOSHl TAKEUCHI. 


No. 385. 


Washington, D. C., Oct. 19, 1914. 


The Riggs National Hank. 


Pay to the order of Postal Telegraph Cable Co. Two thousand and 
eight 56/100 Dollars. 

$2,008.56. 

SIIYETOSHI TAKEUCHI. 
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No. 131. 


Washington, D. C., Oct. 5, 1914. 
Washington and Southern Bank. 


Pay to the order of Postal Telegraph-Cable Co. One thousand and 
fortv-four 79/100 Dollars. 

$1,044.79. 

K. Bv SHAH. 


Total 


$7,326.42 


To the amount named in the following check, paid by the said 
Crane, Parris & Company to one Henry Green, without the 
6 order or authority of the Postal Telegraph-Cable Company, 
the payee named therein, and charged to the account of the 
said plaintiff, the Postal Telegraph Cable Co. 


No. 1833. 


Washington, 1). C., Oct. 24, 1914. 


Crane, Parris & Co., Bankers, of Washington, D. C. 


Pay to the order of Postal Telegraph Cable Co. Four hundred 
twenty and 00/100 Dollars. 

$420.00. 

POSTAL TELEGRAPH CABLE COMPANY, 
Bv HENRY GREEN, Cashier. 


Countersigned 

C. M. FOOTE, Manager. 


Grand total 


$7,746.42 


Pleas. 

Filed January 30, 1915. 

& * 

******* 

1. For plea to the first count of the declaration defendants say 
they never promised as therein alleged. 

2. And for a further plea to said count they say they never were 
indebted aS therein alleged. 

3. For plea to the second count of said declaration they say they 
are not guiltv in manner and form as therein alleged. 

MADDOX and GATLEY, 

Attorneys for Defendants. 




Replication. 

Filed February 16, 1915. 

******* 

Now comes the plaintiff in the above entitled cause and 
joins issue on the pleas of the defendants. 

B. E. HINTON, 
Attorney for Plaintiff. 
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Motion for Leave to Amend Declaration. 

Filed October 12, 1919. 

******* 

Now conies the plaintiff and moves the Court for leave to amend its 
declaration in the above entitled cause, in the manner following: 

Insert on page 2. line 11, ‘‘Horace T. Seymour 1 ’ in lieu of “Horace 
T. Geymon’ , as the signature to check No. 89, dated June 29, 1914. 

Insert in line 18, on page 2, the name of “Frank B. Noyes” in lieu 
of “Frank B. Rogers’ 1 , as the signature to check No. 5085, dated July 
10, 1914. 

Insert in line 23, page 2, the name of “K. F. Shah” in lieu of 
“K. B. Shall”, as the signature to check No. 78, dated July 17, 1914. 

Insert in line 35, page 2, the name of “Matsuo Itamev” in lieu 
of “Matsuo Stanev”. as the signature to check No. 82, dated Septem¬ 
ber 11, 1914. 

Insert in line 20, page 3, of said declaration, the name of “K. F. 
Shah” in lieu of “K. B. Shah” as the signature to check No. 131, 
dated October 5, 1914. 

Plaintiff further moves the Court for leave to amend its bill of 
particulars attached to said declaration, wherein the foregoing 
8 checks are again listed, so as to make the said bill of particu¬ 
lars correspond with the amendments above suggested in the 
declaration. 

BYNUM E. HINTON, 

Attorney for Plaintiff. 


Memoranda. 


October 12, 1919.—Leave to amend declaration granted. 

October 18, 1919.—Verdict for plaintiff for $5,968.19 with interest 
from October 24, 1918. 


Motion for New Trial. 

Filed October 20, 1919. 

% 

* * * * * * 

Now comes here the defendants bv their attorneys, Messrs. Maddox 
and Galley, and move the court to set aside the verdict rendered 
herein and to grant a new trial on the following grounds: 

1. The court erred in overruling the motion of defendants to strike 
from the testimony section 9 of the by-laws of the plaintiff cor¬ 
poration. 

2. The court erred in holding, in the absence of knowledge on the 
part of defendants of the provisions of said section 6 of said by-laws. 

that such provisions were binding upon the defendants. 

9 3. The court erred in overruling the motion of defendants 

to grant a verdict in their favor. 

4. The court erred in granting the motion of plaintiff to direct a 
verdict in their favor. 


POSTAL TELEGRAPH CABLE COMPANY, AC. 


9 


5. The court erred in refusing to grant each of the instructions re¬ 
quested on behalf of the defendants. 

MADDOX and GATLEY, 

Attorneys for Defendants. 

Messrs. B. E. HINTON, 

J. W. COX, 

Attorneys for Plaintiff. 

Please take notice that we shall calendar the foregoing motion for 
hearing on Friday, the 27th dnv of October 1910. 

MADDOX and GATLEY, 

Attorneys for Defendants. 

Copy received 10/18/16. 

B. E. HINTON. 

Memorandum by Court on Motion for New Trial. 

Filed January 8, 1917. 

******* 

A careful consideration of the authorities and arguments submitted 
pro and con on the motion for a new trial in this case, and a careful 
review of the testimony, has not convinced the Court that it should 
disturb the directed verdict. 

The motion fora new trial must, therefore, 1x3 overruled. 

10 ' Bv the Court: 

F. L. S1DDONS, Justice. 

January 8, 1917. 

Supreme Court of the District of Columbia. 

Monday, January 8th, 1917. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Upon consideration of the motion for a new trial filed herein and 
heretofore argued and submitted, it is ordered that said motion be, 
and the same is hereby overruled and judgment on verdict is ordered. 
Wherefore it is considered that the plaintiff herein recover of the 
defendant the sum of Five Thousand Six Hundred and Sixty-six 
Dollars and sixteen cents ($5,636.10) with interest thereon from the 
24th day of October 1916. being the money heretofore found pay¬ 
able by defendant^ to plaintiff by reason of the premises, together 
with costs of suit to be taxed by the clerk and have execution thereof. 

From the foregoing, the defendants by their attorney of record, in 
open Court, notes an appeal to the Court of Appeals. Whereupon, 
with the consent of plaintiff’s attorney, the penalty of a bond to 
operate as a Supersedeas, is hereby fixed in the sum of Seven Thou¬ 
sand Dollars. 

2—3137a 
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11 Memoranda. 

January 30, 1017.—Supersedeas bond. $7,000.00, approved and 
tiled. 

February 1*2. 1917.—Time to submit Exceptions extended to, and 
including, March 15. 1017. 

February 23. 1017.—Bill of Exceptions submitted. 


Supreme Court of the District of Columbia. 

Tuesday, October 23rd, 1917. 

Session resumed pursuant to adjournment, lion. \\ illiam Ilitz, 
Justice presiding. 

******* 

Before Judge Siddons. 


The Court having tins day signed the bill of exceptions taken at 
the trial of this cause and heretofore submitted, as of the time of the 
noting thereof, now hereby orders the same of record nunc pro tunc. 


12 


Assignmeat of Errors. 
Filed October 23, 1917. 


******* 

1. The Court erred in holding that the by-laws of the plaintiff 
company were binding upon the defendants, in the absence of knowl¬ 
edge of the provisions of such by-laws. 

2. The Court erred in overruling defendants’ motion for a directed 

verdict. 

3. The Court erred in granting the plaintiff’s motion for a directed 
verdict. 

4. The Court erred in refusing to grant the instructions numbered 
respectively 1. 2. 3. 4. 4 1 !*. •> and (>. requested on behalf of the 
defendants. 

MADDOX and GATLEY, 

Attorneys for Defendants. 

Received copy of foregoing Assignment of Errors this 22d day of 
October, 1917. 

BYNUM E. HINTON, 

Attorney for Plaintiff. 


Pexiynation of Record. 

Filed October 23, 1917. 

******* 

The clerk will prepare a transcript of record on the appeal in the 
above-entitled case and include therein the following: 
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13 1. Declaration. 

2. Motion for leave to amend declaration and Particulars 
of Demand. 

2 1 /j. Mem: Leave to amend granted. 

3. Defendants’ Plea*. 

4. Joinder in Issue. 

5. Verdict. 

0. Judgment. 

7. Memorandum: Apj>eal and Bond on appeal. 

<S. Opinion of Const. 

9. Memorandum: Time to submit Bill of Exceptions extended to 
March 15, 1917. 

10. Memorandum: Bill of Exceptions submitted. 

11. Memorandum: Bill of Exceptions signed and made part of 
record. 

12. Assignment of Errors. 

13. Designation* of Record. 

MADDOX and GAT LEV. 

Attorneys for Defendants. 


Received copy of foregoing designation of record this 22d day of 
October 1917. 

BYNUM E. HINTON, 

Attorney for Plaintiff. 
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('on ntcr-desiy nation of Decord. 
Filed October 25, 1917. 


The clerk will please include in the transcript of record in tin- 
above entitled cause, in addition to the papers designated by the 
attorneys for the defendants, the following: 

1. Motion of defendants for a new trial. 

2. Memorandum of the Court overruling motion for a new trial. 

BYNUM E. HINTON. 

Attorney for Plaintiff. 


15 Supreme Court of the District of Columbia. 

United States ok America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 14, 
lx>th inclusive, to \>e a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein hied, copy of which is made 
part of this transcript, in cause No. 57004 at Law, wherein Postal 
Telegraph Cable Company, a corporation, is Plaintiff and Augustus 
Crane, et al., trading as Crane, Parris & Company, are Defendants, as 
the same remains upon the hies and of record in said Court. 
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In testimony whereof, 1 hereunto subscribe my name and atiix the 
seal of said Court, at the City of Washington, in said District, this 
20th day of November, 1017. 

[Seal Supreme Court of the District of Columbia.) 

JOHN R. YOUNG, Clerk. 


Id In the Supreme Court of the District of Columbia. 

At Law. No. 57601. 


Postal Telegraph-Carle Company, a Corporation. Plaintiff. 


v. 

Augustus Crane et ah, Defendants. 


lUll of Exceptions. 

Re it remembered that at the trial of this cause, the plaintiff, to 
maintain the issues upon its part joined, offered and gave the follow¬ 
ing testimony of William R. Dunn, who testilied as follows: 

I am secretary of the plaintiff corporation, which was incorporated 
under the laws of Delaware in June, 1908. Witness produced the 
minutes of a meeting of the Roard of Directors of the plaintiff Com¬ 
pany held August 25, 1908, containing the following resolution, 
which was offered in evidence: 

“Resolved, that an account be opened with Crane, Parris A Co., 
Washington, I). C., and further resolved that until otherwise ordered 
checks drawn upon the account of Crane, Parris A’ Co., Washington, 
D. C., shall be signed in the name of the Postal Telegraph-Cable Com¬ 
pany by J. R. Malloy, Cashier, and countersigned by F. R. Traverse, 
Manager.” 

Witness produced the following resolution adopted bv the Roard 

June 15, 1909, and the same was offered in evidence: 

* 

“Resolved, that the treasurer Ik?, and lie is hereby, empowered to 
authorize the signing or countersigning of checks and drafts on the 
Company’s bank accounts by the respective permanent or temporary 
successors of individual employes who have been previously author¬ 
ized to sign or countersign checks or drafts upon the respective ac¬ 
counts and to open such new bank accounts, and to make such 
changes in or transfers of present bank accounts as he may deem 
necessary or desirable.’’ 


1 


Thereupon counsel for the plaintiff offered in evidence 
section six of the by-laws of the plaintiff Company, to the ad¬ 
mission of which in evidence counsel for the defendants objected 
unless counsel for the plaintiff would prove that the defendants had 
notice of the provisions of said by-laws. 

Attorney for plaintiff stated that he had no doubt that notice w'ould 
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l>e brought home to defendants but the theory on which the by-laws 
is offered is to show that there was no authority for the cashier to 
endorse the company's checks; that we are laying before the jury 
and the court all the authority that was granted to anybody, so that 
it can be seen what that authority was, and that there was no author¬ 
ity given anybody to endorse, or any authority given from which 
such authority to endorse could be inferred or in which it would be 
included. 

The court let the evidence in reserving the question of the final 
ruling as to whether it should stay in or not. Counsel for defendants 
stated that "was his suggestion ; that it was with the thought that the 
court might have that idea in mind, that he objected to it, unless 
counsel would sav that thev would bring home notice to defendants. 
The court then stated: “It is in the case subject to the possible action 
of striking it out.*' The by-law is as follows: 


“It shall be the duty of the treasurer to receive and keep the cash 
funds belonging to the company and to enter regularly in books kept 
for that purpose all moneys received and disbursed on account of the 
said company. Said officer shall also perform such acts as he may 
be directed bv the Board of Directors, and all duties and acts specially 
required of such officer, lie shall give such bond for the faithful 
discharge of his duty as may be required by the Board of Directors. 
All funds of the corporation coming into the hands of the treasurer 
shall be deposited in a bank, banks or depositary to be named by the 
Board of Directors, and all checks shall be signed by the treasurer 
and countersigned by the president or vice-president. 

The treasurer shall also have power, and he hereby is 
18 authorized, to receive and give receipts for all moneys due and 
payable to this company from any source whatever. And to 
endorse checks and warrants in its name and on its behalf, and full 
discharge for same to give." 


Witness testified there was no other authority whatever in the by¬ 
laws or the resolutions giving anybody else, other than the Treasurer, 
jxnver to endorse for the Company: and that there are no other 
by-laws or resolutions other than those he had alreadv read, with 
respect to authorizing signatures to checks on local bank accounts. 

The plaintiff then offered in evidence certain written instructions, 
sent from the treasurer's office of the plaintiff, 2o3 Broadway, to the 
defendants, covering the period from August 1st, 1911 down to No¬ 
vember 1st, 1911, authorizing defendants to honor checks drawn 
against the account of the plaintiff* company with defendants when 
signed and countersigned as designated in said respective instruc¬ 
tions. The first instruction was as follows: 
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‘Postal Telegraph Cable Co. 

Office of the Treasurer. 253 Broadway, 

New York. August 4, 1011. 

Crane, Parris <fc Co.. Wa>hington, 1). C. 

Gentlemen: Effective at once and until otherwise ordered, please 
honor checks drawn against the account of this Company with your 
bank when signed in the name of the Company by X. I. Taylor. 
Cashier, and countersigned by G. M. Foote, Manager. 

Yours trulv, 

POSTAL TELEGRAPH CABLE CO.. 

By TIIEO. L. CCYLER, Jr., 

Asst Treasurer.’ 


The othei*s were on the dates and authorized signatures as follows: 

February 20, 1912. “G. M. Foote, Manager, vice X. 1. Taylor.” 
February 27. 1912. “X. 1. Taylor, \ ice G. M. Foote”. 

June 20. 1912. “S. M. Warren, Jr., on checks during the tem¬ 
porary absence of G. M. Foote. Manager.” 

19 August 14. 1912. “S. M. Warren. Cashier, vice X. 1. 

Tavlor.” 

August 10, 1912. **S. M. Warren. Cashier, and countersigned bv 
llenrv Green. Manager, vice G. M. Foote.” 

January .40. 1914. “Henry Green. Cashier, vice S. M. Warren. Jr.” 
November 25. 1914. "Countersigned by L. P. Fowler, vice G. M. 
Foote.” 

August 14. 1914. “W. II. Anderson, vice G. M. Foote.” 
Septemlier 2. 1014. “Henry Green. Cashier, and countersigned by 
G. M. Foote. Manager.” 

October 41, 1014. “A. L. Sutherland. Cashier, vice II. Green.” 
XovemlxT 4. 1014. “A. L. Sutherland. Cashier, vice II. Green and 
countersigned bv G. M. Foote, Manager.” 


On cross-examination the witness testified there was no other reso¬ 
lution giving power to any person other than the treasurer of the 
plaintiff to indorse check* payable to the order of the Company. 

Thereupon plaintiff offered in evidence the checks described in 
the amended particulars of demand filed herein, except the check 
for $990.45 of July 17, 191 I. signed by K. II. Shah. All of which 
checks bore the endorsement “Postal Telegraph Cable Co.. Henry 
Green. Cashier.” except the check of the Washington Post Company 
of July 30, 1914. for $401.27) which was endorsed ‘‘Postal Telegraph 
Fable Co.. Henry Green.” The words “Henry Green. Cashier’ or 
“Henry Green” were written in long hand on all of said checks 
except that of the Evening Star Newspaper Company of July 10, 
1914. for $180.98, on which the entire endorsement was by rubber 
stamp. The check of October 24. 1914, by the plaintiff company on 
defendants’ bank for $420.00 was stamped on the face thereof “Paid. 
October *24, 1914.” The remainder of the checks were cleared or 
collected by the defendants through the Federal National Bank, with 
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the exception of the checks (inter] September 18, 1914, for $1,689.81 
and June 29, 1914, for i;\ 98.85, which cheeks were collected 
20 through the National Metropolitan Bank. All prior endorse¬ 
ments on all of said checks were guaranteed by the defendants. 

After examining the deposit slips exhibited by defendants’ counsel 
two days before trial it was admitted by the plaintiff that the check 
dated July IT, 1914, tor $990.45 had l>een deposited to the credit of 
plaintiff’s account with the defendants and it was also admitted that 
$1,089.81 of the proceeds of check for $1,089.81, dated September 
18, 1914, had likewise l>een deposited to the credit of plaintiff’s ac¬ 
count with defendants and that the plaintiff would not ask for a re¬ 
covery for these amounts. 

It was admitted bv counsel for the defendants that none of the 
checks sued on went to the credit of the plaintilf’s account with the 
defendants except this check for $990.45 and $1,089.81 of the check 
for $1,689.81. 


Thereupon G. Manson Foote was called as a witness for the plain¬ 
tiff and testified as follows: 1 am the manager of the plaintiff Com¬ 
pany in Washington and have been since August, 1911. I have been 
with the Company in various capacities since its organization. I 
am in charge of the office in Washington. Among the employes 
under me is a cashier. The cashier is appointed by the district super¬ 
intendent at Philadelphia on my recommendation. The cashier has 
charge of receiving and paying out moneys of the Company on my 
approval for hills incurred; charge of the money transfer depart¬ 
ment, the keeping of the general books of the cashier’s department 
and the paying of employes. The moneys coming into the hands 
of the cashier are the funds taken in by the various branch offices of 
the Company in the District and moneys deposited to he transmitted 
by telegraph to some distant station for payment to a payee and 
moneys paid in by customers in payment of their accounts with the 
Company. All funds to lie transmitted by telegraph must he depos¬ 
ited in cash. Payment of hills hv customers are invariably made 
l>v check. The checks and ca<h received by the cashier should 
l>e deposited in hank by him the following morning. We 
21 had a rubber stamp for endorsing all checks for deposit as 
follows: “Pay to the order of Crane, Parris & Co., Postal Tele¬ 
graph-Cable Company, by Henry Green, Cashier." 1 did not receive 
any instructions that went to Crane, Parris A Co. with respect to the 
cashing of checks drawn on the plaintiff’s account with them. Those 
instructions were given by the treasurer's office. I did not know 
when they were given and did not receive copies of them. My in¬ 
structions were that all checks drawn on the plaintiff’s account with 
the defendants must he signed by the cashier and countersigned by 
me, and as far as I know all such checks were signed in that way. 
Witness never received any authority from the company authorizing 
him or Green to endorse and cash checks payable to the company. I 
never knew of any of the checks sued on, or any similar checks being 
endorsed and cashed. 

On cross-examination, the witness testified as follows: The cashier 
had charge of the hank account with Crane, Parris & Co. Henry 
Green was appointed cashier on mv recommendation. I had confi- 
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donee in him. It was his duty to go to the bank and get two or three 
thousand dollars at a time to get money to meet the pay roll. I would 
countersign checks to enable him to do so. The cashier received all 
moneys that came into the office. The only endorsement the cashier 
was authorized to put on a check payable to the Company was the 
rubber stamp “Pay to the order of Crane, Parris & Co., Postal Tele¬ 
graph Cable Co., by Henry Green, Cashier.” I never received any 
instructions about the cashier endorsing checks and 1 don’t know of 
the cashier ever having received any instructions. Green became 
cashier in February, Ibid, and continued as such until October, 
1914. At the end of each month the cashier had to make out a trial 
balance and forward it to New York; the balance shown on his state¬ 
ment had to agree with the amount on deposit to the credit of the 
Company’s account with the defendants. Witness was asked whether 
or not the defendant bank did not telegraph to the home office at the 
end of each month the amount to the company’s credit in 
'l'i the bank; and witness replied that he did not know. The 
cashier kept the money in a safe in his office or in a cash 
drawer under lock and kev. lie had a cash drawer for current cash. 

a. 

That is what we termed accounting. That is just what cash he han¬ 
dled over the counter. I have taken charge and acted as cashier in 
the absence of the cashier, not when he went out to lunch but when 
he was al>sent from the city or ill. 1 could not say that I never took 
charge of the office when the cashier was out for a short period of 
time. Did not do so as a custom, may have done so at some time, 
but not generally speaking, not if any one else was there. lie would 

handle anvwhere from liftv to seventv-five thousand dollars some 
• •. %> 

months. It would not average that of course. The cashier was under 
$5,000 bond. lie received a salary of $75.00 a month. Witness had 
no knowledge that the checks sued on were being cashed, or of any 
similar checks having been cashed. I had reason to became sus¬ 
picious of Green in June, 1914, and again in September, 1914, some 
one either spoke to me about him or 1 saw him talking with a man 
l understood to l>c a race horse tout. I asked him if he was playing 
the races, told him I could not tolerate such a thing, and gave him 
some kindly advice. 1 did not notify headquarters until after his 
defalcation and arrest in October, 1914. 

In response to questions from the court, witness stated that sub¬ 
stantially speaking the only checks that were received at the local 
office payable to the Company were these checks of customers who 
paid their bills periodically. 


Thereupon Joseph .1. Cardona was called as a witness for the 
plaintiff and testified as follows: that he is the Assistant Treasurer 
of the plaintiff Company in the office in New York; that the Treas¬ 
urer's department makes arrangements with banks for the opening 
of accounts and gives the instructions to the bank ; and no other office 
makes any arrangements or gives any instructions to banks. The 
Treasurer’s instructions go right to the bank from the Treasurer’s 
office; that the occasion for making any change in instruc- 
*23 tions as to signatures to checks would arise, when the super¬ 
intendent of the particular division would advise the Treas¬ 
urer’s Department that the Manager had been temporarily absent for 
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a vacation, or l>een transferred to another office. They in turn would 
write a letter of authority for that individual signature being 
changed, to the bank direct; so that every time there was a change 
in one of these men who signed, the bank would be advised ac- 
cor-ingly direct from the Treasurer’s office. The Manager would 
not be advised of that change. On cross-examination witness said 
that he was referring to such written instructions as had been offered 
in evidence here to Crane, Parris & Company. 

Thereupon the plaintiff announced its case closed. 

Whereupon counsel for the defendants moved the court to require 
the plaintiff to elect upon which count of the declaration it would 
stand, which motion was granted, to which ruling of the Court plain¬ 
tiff duly noted an exception and the plaintiff elected to stand on the 
money counts. 


Thereupon the defendants, to maintain the issues on their part 
joined, called a- a witness Henry Green, who testified as follows: 

I am twenty-three years old and my home is in Washington. I 
came here to testify from the federal prison at Atlanta, Ga., where I 
am serving a sentence of four years for embezzling funds of the 
plaintiff. 1 was appointed cashier of the Postal Telegraph-Cable 
Company in February, 19Id, when I was twenty years old. I had 
worked for the Company about a year and a half before that time 
as counter clerk and managers clerk. My duties as cashier were to 
handle all moneys that came into the oflice, to keep the cash book, 
ledger and journal and to handle both out-going and in- 
24 coming money orders. I would have to make up about six¬ 
teen to twenty reports a month of the Company’s business and 
furnish a trial balance at the end of each month. The balance shown 
would have to agree with the balance reported by the bank. If it was 
not correct they would wire me to that effect. I made all deposits in 
the bank account with the defendants and drew all checks to meet the 
pay roll. Witness was shown the check dated October 24, 1914, for 
$420 and testified that it was not filled up when Mr. Foote, the man¬ 
ager, countersigned it. He countersigned it in blank. Witness was 
shown the check dated September PS, 1914, for $1,689.81 and testi¬ 
fied that he took the check to the bank, made out a deposit slip for 
$1,089.81, received the balance in cash and deposited the check. He 
was shown the deposit slip and said that “it refreshed his recollection, 
and that what happened was that—along about that time 1 believe 
the Auditor from the Postal Telegraph Cable Company from Phila¬ 
delphia came down to look over my hooks, a Mr. Hardy I believe his 
name was. 

At that time I did not know, at a rough guess, just what the differ¬ 
ence between my bank account and my books was. This check came 
in in payment of a bill that morning. I took the check up to the 
bank, made out a denosit slip for $1,089.81, and received the balance 
in cash, depositing this check.’ 

There are two ways of paying telegraphic money orders. The 
money order could either be sent vigilant or unidentified. If sent 
vigilant, it required personal identification, otherwise I could only 

3—3137a 
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pay it by draft. Unidentified required a letter or some other means 
of identification. I would issue a New York draft in payment of the 
money order, the payee would indorse it if it came unidentified and 
I would cash it and 1 would send the draft up with the deposit next 
morning. 1 have gotten them cashed elsewnere. at (lerstenburg’s. 
Engel’s, Loughran's, any place that was convenient. I would indorse 
them “Postal Telegraph-Cable Company, Henry Green, Cashier.” 

If I did not have cash in my drawer or safe at the office and needed 
money to transact the business of the Company, and had in my pos¬ 
session checks similar to the checks sued ut>on in this case, 
25 which had been received by me as cashier in payment of the 
bills due the Company, I would get the money I needed bv 
indorsing the checks, taking them to the hank and cashing them. I 
did this the whole time I was cadiier. Mr. Foote, the manager, knew 
that 1 was doing it. He took charge of my office when I went to 
the bank to cash some of these checks. 1 knew of other cashiers 
doing the same thing. Warren and Taylor. I was manager’s clerk 
when Mr. Warren was cashier and that brought me in contact with 
him. Witness was shown the checks sued on in this case and was 
asked what he did with the monev when he cashed checks similar to 
the checks he had just looked at. and these checks that he had 
cashed, and he testified that he brought the money hack and placed 
it in the cash drawer in the cashier’s office and co-mingled it with 
the money that was in the cash drawer and used it to transact the 
day’s business, and paid money orders out of it. lie got to gambling 
on horse races, and for the purpose of betting on horse races he took 
money out of the cash drawer. lie was asked whether or not he took 
out of the cash drawer any money that was the proceeds of these 
checks, and he said he could not positively sav. He put this money 
in with all the other moneys that were there, and that came in with 
the transaction of the day’s business. Some of the proceeds of the 
checks sued upon were subsequently deposited to the credit of the 
plaintiff's account with defendants by way of cash deposits; 1 can’t 
say how much. After my defalcation 1 left Washington on the night 
of October MO, 1014. 1 gave Mr. Sutherland $570.00 out of the co¬ 

mingled funds that 1 had (it is admitted that this amount wa* sub¬ 
sequently deposited to plaintiff's credit with defendants). Before 
leaving W ashington I had given Miss W\ $500.00 that I had taken 
out of these co-mingled funds (it is admitted the plaintiff received 
back this money and it was dejx>sited to the plaintiff’s credit with 
defendants). I was arrested in Baltimore and at the time of my 
arrest had on my person around $2,800.00, some of which 
20 was taken from these co-mingled funds. 1 don’t know ap¬ 
proximately how much. This money was subsequently re¬ 
ceived by the plaintiff. 

Witness testified tha* to his best recollection he received $7,500 
through fake telegraphic money orders on the Baltimore office, which 
he obtained by making out a money order payable to W T arren Brewer, 
sending the telegraphic monev order to Baltimore. I sent them to 
Baltimore of an evening, sending Mr. Brewer over there in the morn¬ 
ing to collect the same, giving him a note of identification, by which 
he would have no trouble in getting the money. No money had been 
deposited with the witness here in Washington for those money 
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orders. The first one of these monev orders was on the 28th of 

* 

October and the amount $2,500. 

Q. Was any of the money you had on your person ut the time of 
your arrest the proceeds of one of these money orders? A. Well 
the money that I took from the oflice, the comingled funds, the 
money of the money orders, was altogether, so I cannot say whether 
it was or not. 

Witness stated that he had lost at the races some of the money he 
got on the last money order. The last money order he cashed was 
$2,000. He had lost from fifteen to eighteen hundred dollars of 
that. The balance of the $2,800 came from the eo-mingled funds 
that I had on my ]>erson when I left the city. 

Q. If you had no money on hand in the till, but you had checks 
on hand that had been received, checks similar to the ones sued upon 
in this ease, where would you get the money with which to pay those 
money orders? A. The ollice of Crane, Parris <fc Co. 

(J. IIow would you get it? A. I»y indorsing their checks. 

My accounts were checked up by an Auditor of the Company dur¬ 
ing that period, either every four months or every three 1 months. 

They were checked up bv a Mr. Meyers, and lie was succeeded 
27 by Mr. Hardy from the Philadelphia oflice. 

Witness was shown a paper which he identified as a credit 
slip and testified that the check, for instance, September 11, 1914, 
Matsuo Itamy, $78(1.08, would not appear on the cash l>ook, hut 
would appear on the credit slip. 

Witness was handed the credit slips to see if he could find that 
item, and replied that he could not. 

Witness testified that the figures indicated in the column of the 
credit slip under the word Amount" show the amount of the bills 
paid by the various people during the day. The disbursements for 
each day would appear in the cash book. All receipts would apjiejlr 
on his credit slip— -all bilb paid by the customer. The amounts re¬ 
ceived in cash during the day in payment of bills would also be on 
the same statement. 

If a man came in to send a telegraphic money order for $500 and 
paid witness the money it would appear at no place except in the 
cash book. 

My accounts were audited in September, 1914, by Mr. Hardy. He 
left Septemlier 29, 1914, and stated everything was (). K. 

On cross-examination the witness testified: I told Mr. Foote, the 
manager, that 1 was short about $18,000. I never kept an account 
of the actual shortage but that was my estimate of it. I signed over 
to him the $2,800. 


Witness had opened a bank account in Baltimore and deposited 
$2,000, one or two days before, because he did not want to carry 
around the money on his person. On October 29 he had had one 
of these bogus money transfers for $3,000. On October 30, he had 
had another one for $2,000. and the bank account was opened on the 
last money order. The $3,000 money order 1 brought back to Wash¬ 
ington and used $2,500 of that to cover the bogus money order I had 
sent on the 28th. There was, therefore, only $500 of that money 
order left, and 1 then got the $2,000 money order. On that day f 
collected and went to the races. 
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28 When asked if the tirst money order was not sent because 
he was out of money in the till, witness said No, it was because 

I saw how absolutely easy it was to get it; that if he had raised the 
bogus money order $500 every day, it would have lasted for perhaps 
two or three weeks. lie had to send from his otlice in Washington a 
draft to New York once every day to cover money orders transmitted 
by him to other points. It therefore gave him a 24-hour start. Jf 
his check failed to get over to New York to meet the money order, 
they would wire witness back, and if it would not come in a day or 
so they would wire again and then if it would not come in a day or 
two they would advise the manager. Witness had to send a check 
from Washington to New York drawn on lps bank account in Wash¬ 
ington. and that had to be signed by somebody besides himself. Tie 
sent a check in this case to cover the $2,500, and made that good with 
the $2,000 he got the next day. The last money order was not raised 
$500 but was for only $2,000, because that was all he needed, lie 
could not pay $2,000 out of the $2,000, hut lie had some money in 
his pocket of the co-mingled funds that he could have used. lie 
would not say he played the races in Octolier daily, but he guessed 
he played them over half the time, and lost straight through—won 
perhaps once. We had quite a heavy money order business, I believe, 
in the month of October, or in some way the money came into the 
otlice. W it ness was asked whether he was not cashing customers' 
checks pretty heavily in October, and said No, he did not sav so. 
His attention was called to a two thousand dollar check and he said 
that was only done once. 11 is attention was then called to the check 
of $1,044.79 of October 5, making over three thousand dollars that 
he had cashed that month, and he admitted the evidence showed he 
had cashed those checks. lie testified that he deposited the $1,689.81 
check ot September 18, endorsed “Postal Telegraph-Cable Co., Tlenrv 
Oreen, Cashier, and the bank handed him $200 cash. He was 
shown the check of the Evening Star Newspaper Company, $180.98, 
and his attention called to the fact that he had not signed his name 
on it. and he said that he rubber stamped it “Postal Tele- 

29 graph-Cable Company” and then rubber stamped “Henry 
Green, Cashier, two stamps, and the bank turned over to him 

the $180.98. 

Witness was shown a check which had on it “Pay to the order of 
Crane, Parris cV: Company, Postal Telegraph Cable Co., Henry Green, 
Cashier ’, and he said that was the stamp he usuallv put on the checks 
when he deposited them. On the $1,089.81 check of September 18, 
1914, I got $000 and deposited the balance. Witness was shown the 
check of October 19, 1914, for $2,008.50, which was paid October 21. 
1914, and asked it it appeared on the credit slips for October 19, 20, 
21 and 22. Unanswered that it did not. The check of September 
11, 1914, for $786.02. paid September 15, 1914, witness stated ap¬ 
peared on the credit slip of October 19, 1014. Witness stated that, 
perhaps this check was cashed on September 15, and to balance that 
up he entered it later. He did not enter it up on that day for the 
same reason that he did not enter up any of the others. He supposed 
that he used the money. Witness was reminded that a while ago he 
said that he entered on this slip all the funds that came into his hands 
as they came in, and he answered that, “If I had done that there 
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would have l>een no defalcation of any sort.” Witness made enough 
false entries in his books to make them balance. Witness testified 
that if he had made an entry of the above check on his books and 
put the proceeds in the till, the books would have balanced, but if he 
ieft out the entry and took the monev. it would not show anything 
about it. lie said the money was co-mingled and he could not say 
which he took. lie admitted there was this check of $786 which 
he got that day, but did not get in, and did not think it probable that 
he got a money order that exactly balanced it; there may have been 
four or five. We handled quite a few in the course of a day’s busi¬ 
ness. \Yitnc>s was shown check of his own company for $420 and 
said that Mr. Foote countersigned it, being a check absolutely in 
blank, in order to send his monev orders awav the next dav, that he 
had taken in; that he could have filled that check in for any amount. 
It was agreed by counsel that all of the checks drawn on the account 
of plaintiff with defendants to meet pay-rolls were made pay- 
80 able to cash. The object in taking checks that came in from 
customers payable to the order of the Company and going to 
the bank and getting the cash on them was to get money that was 
needed in the course of the day's business. The checks could have 
been deposited and the money could have been drawn out just like 
money was drawn out for the pay roll but it had not been the habit 
or custom of the Company to do that. It had been the habit or cus¬ 
tom of the Company, as far as 1 know, as far as 1 can remember, to 
have the customers’ checks taken to the bank and have them cashed 
in that manner, in order to have the money to transact the day’s 
business. The drafts I issued in payment of telegraphic money 
orders were drawn on my own Company and 1 was authorized to sign 
them. I could cash them by indorsing my own name on them be¬ 
cause they were made out to other persons who had already indorsed 
them. There was an arrangement with Crane, Parris <fc Company by 
which these drafts would he cashed. There was an indorsement on 
the end of the drafts that tlicv would Ik? cashed bv Crane, Parris & 
Company, and if we wanted to get the cash on these, I did not have 
to endorse the Company’s name, but just endorsed my own name. It 
was the practice to cash the customers’ checks just as these drafts were 
cashed. 

On re-direct examination witness was shown the credit slip of 
October 6, 1914. and his attention called to an entry “Chinese Lega¬ 
tion, $1,044.79,” and testified that it referred to Shah’s check of 
October 5, 1914, for that amount. On re-cross examination witness 
testified that the check was entered on the day of its receipt and 
cashed the next day and he put the money into the cash drawer. 
Monev was taken out of the drawer every dav. 1 used anv monev 
I pleased, not these checks specially, any money that was handy in 
the cash drawer. I got the cash from this check in my hands and it 
was necessary to put it back in the cash drawer in order to transact 
the day’s business. Some of those checks were cashed sometimes by 
two o’clock in tin* afternoon. I had on hand perhaps six or seven 
hundred dollars in fifty or a hundred dollar money orders 
31 which were to be paid unidentified that evening after bank¬ 
ing hours. 1 had to have the money in the cadi drawer in 
order to accommodate those customers. Asked if it would be possible 
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for him to tell even by tlie use of the l>ooks anything except that he 
was taking money out every day and putting money back in trying 
to keep his accounts balanced, the witness testified that the books 
would show that the company got credit for the $1,044.79 check on 
the credit sheet, and also the $7«S9.o(> check: and that the l>ooks 
would show that the money was used in the day's business. Asked 
if he did not falsify the hooks to keep them balanced, he answered 
“Naturally." 


Thereupon Norman I. Taylor being called as a witness for the 
defendants, testified as follows: 

1 am in the electrical construction, lighting fixtures business for 
myself at ld'-o I Street, this City. I was appointed cashier for the 
plaintiff company in February. 1911, I had l>een in the employ of 
the company prior to that time as messenger hoy, operator, manager, 
clerk. I was cashier eighteen months. My duties were keeping the 
books of account with regard to the cash and making monthly reports 
t<» the home office of the Company. Had charge of the bank account 
with the defendants. The moneys that came into my hands as 
cashier were receipts for telegrams sent and received and paid in 
cash, moneys from customers, and moneys for the transmission of 
money orders. While cashier I very seldom found myself short of 
cash with which to transact the company’s business. When 1 found 
myself short of cash. I would usually convert the money transfer 
into cash; those 1 had cashed during the day. which would be the 
cause of the shortage. I would get the money oil these transfers by 
indorsing them mvself and cashing them, either with Crane. Parris 
A: Company, or in the neighborhood. I would indorse them under 
the name of the party to whom they were made payable, and who 
had indorsed it. “X. 1. Taylor." I don’t recall whether 1 endorsed 
them in the name of the company by me as cashier, but hardly 
think so. 1 just indorsed them in blank. 1 would get the cash on 
them at Crane. Parris A' Company, usually, during banking 
d- hours and on the rest of occasions, I think perhaps two or 
three times during the eighteen months there, at the Lough ran 
Cigar Store, which was the nearest place. 1 don't recall ever having 
indorsed and cashed any checks that had l>een sent in by customers 
in payment of bills. 1 have not been able to recall it. I have been 
trying to recall it. 1 have not been able to. I don't think that 1 
did.” 

On cross-examination witness testified: 

*‘I would have $*J0D cash on hand at the beginning of the dav, as 
my transfer reserve. I kept this in hand all the time, separate from 
the cash drawer. It was never deposited in bank but was kept for 
emergency, to accommodate customers in cashing these money trans¬ 
fer slips, and would replace the money with the draft itself. 1 would 
send out every day money transfers to other cities, and would receive 
every day orders for money transfers to he issued here. This about 
offset itself. My recollection is that Washington paid out more than 
it received, but not a great deal more. I received other cash from 
branch offices and my cash coming in from branch offices, and the 
cash that 1 received on these transfer drafts ran the business com¬ 
fortably. I would guard against having to get any more money than 
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1 had from these sources. During banking hours if any extraordi¬ 
nary sized transfer would come there, I would take the man to the 
bank and pet the cash there. That would eliminate it from my easli 
entirely. The thing works itself out without having to draw large 
sums of money, in the ordinary run. We had pay-days twice a 
month, which required around live or six thousand dollars. This 
money was obtained by a check on cash or pay-roll, drawn on our 
bank account and signed by myself and countersigned by the man¬ 
ager. Every check had to b(* signed and countersigned. That was 
my instruction. If our bank account in Washington happened to be 
low, the Manager would notify the Treasurer in New York, and the 
money would be forwarded direct from the Treasurer’s office. These 


checks usually came payable to the manager, and I would deposit 
them to the account and draw the money in the regular wav. 
33 If I ran short of cash at any time in any day’s business, T 
could get the money from the bank on a regular check. 


There was no occasion in my experience to indorse customers’ checks 


made payable to the order of the Postal Telegraph-Cable Company. 
1 never indorsed and got the cash on a check drawn by us payable to 
the order of tbe Postal Telegraph-Cable Company. There was no 


reason for that. That 


check directed to the home office and 


goes to the Company and 1 would not cash one like that. When I 
had these money transfer drafts in my drawer and wanted to deposit 
them, I would stamp them with the usual deposit stamp. Plaintiff 
introduced in evidence one of these money transfer drafts showing 
how this witness indorsed them, which showed the indorsement 


“N. I. Taylor” immediately under the indorsement of the payee. 

There was no trouble with respect to putting money or checks in 
the bank of the defendants. If I was absent from the office, a clerk 
could do it. There was only one rubber stamp provided for en- 
dor-ing the checks, which was the stamp “Pay to Crane, Parris A: 
Company or order. Postal Telegraph-Cable Company. X. I. Taylor, 
Cashier.” 


Thereupon Sanford M. Warren, being called as a witness, for 
the defendants testified as follows. I have lived in Washington about 
twenty-one years. I am twenty-live years old. I was first employed 
by the plaintiff as collector, working in the manager’s office while \ 
held that position. I was appointed cashier in August, 1912. As 


cashier my duties were to handle monthly reports of the local office, 
handle money transfer, keep the cadi book, ledger and journal and 


had charge of the bank account. I handled all moneys that came 
into the office and all checks that were sent in in payment of bills 
due the Company. The bank account was kept with Crane, Parris 
& Co. The expenses of the office were paid by checks as a general 
rule and in a few instances possibly some small item may have been 


paid by cash. 

While acting a< cashier 


I sometimes found myself short of cash 


wherewith to transact the Company's business. In order to get cash 
I indorsed and cashed checks sent into the company bv cus- 
34 turners in payment of bills. To the best of my knowledge, it 
was done with the knowledge of Mr. Foote, the manager. I 
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recall in this way having spoken to him about cashing such checks 
because when I took the position of cashier 1 had very little experi¬ 
ence prior to that in bookkeeping and handling such affairs and T 
was given very able assistance by Mr. Foote in all matters of that kind 
and any kind. It was always taken to Mr. Foote before I took the 
authority to do anything of the kind. I remember the incident in 
that way; the actual wording of it I don’t. The money that I ob¬ 
tained on checks cashed by me in this way I would use generally to 
pay money orders that had been telegraphed in from other stations. 

When I received a check in payment of an account due the Com¬ 
pany I would enter it on what is known a< a credit slip “By check of 
Paul Jones or John Smith, or whoever it might he" t\:c. Later in the 
day if I found myself short of cash and needed cash to transact the 
business, I would cash a check of that sort and get the money on it. 

I have done that. 


I would issue a draft on the Company in New York in payment of 
telegraphic money orders. If the money had been sent unidentified 
I would cadi the draft for the payee. These drafts I would in turn 
cash in order to replenish my cash. I would get them cashed at the 
bank. \\ bile I was acting as cashier 1 do not remember that any one 
ever questioned my right to indorse and cash checks. At the end of 
the month I would furnish the home office with a trial balance and 
the balance shown on that statement had to agree with the balance in 
the Company's account with defendants. 

There was nothing secret about my cashing checks, there was noth¬ 
ing unusual in it. only that it was not very often. 

On cross-examination the witness testified as follows: 

I was acting as cashier about six months. I had a fund of $200 
cash for money transfer reserve. In addition to that 1 received 
money every day in the course of business from the branch offices 


and for such telegrams a< were sent from our office. I received all 
moneys that were turned in to be telegraphed to other cities. These 
amounts were ordinarily sufficient to meet all my require- 
Jf> ments. It was unusual when they did not carry on the busi¬ 
ness of the Company. Money could have been drawn from 
the plaintiffs account with defendants by check signed by the cashier 
and countersigned by the manager. We would do that on pay-days. 
That was the proper way to do it for the pay roll. As a rule all 
accounts due the Company were paid by check; that was requested 
by the Company. Counsel for defendants admitted that the plain¬ 
tiffs billhead contained the following: “Please pay by check to the 
order of the Postal Telegraph Cable Company. Amounts under one 
dollar may be remitted by postage stamps or currency.” I know I 
presented tbe matter of cashing these checks to Mr. Foote, the man¬ 
ager. I have no distinct recollection of the day. the time or the check 
or the amount, the occasion, or any special instance. I can’t remem¬ 
ber a day three or four years ago. I was limited by the New York 
office to one thousand dollars a dav in sending money transfers. 1 
was asked to resign by the plaintiff company because I had taken 
the position on a trial for six months, with the understanding that if 
I made good, 1 would be given a raise in salary. At the end of the 
six months the Auditor decided that 1 was not big enough for the job. 
had not had enough bookkeeping experience. It was not on account 
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of any shortage. In making u|> our monthly reports to the home 
office, we were directly responsible for those reports coming out or 
agreeing as they should, and any shortage that had occurred during 
the month—as there always will he in handling money—possibly 
small amounts, a few cents or so, is supposed to be made up so that 
they balance. I did have to make up a few amounts on those reports. 
Also I was over the sum, but of course that did not do me any good.— 
that was another question. I do not remember the amount I had 
to make up. My resignation was accepted as soon as I gave it. 

On re-direct examination, witness testitied: The things referred to 
in mv testimonv as shortages in mv accounts were because mv books 
would not balance. Thev mav have been localise of the failure to 
make an entry. The amounts I was over in my accounts the com¬ 
pany kept and did not give me credit for; the amounts I was 
V! short I liad to make good. That in the six months he was 
cashier he would say that probably not over ten times did he 
cash customers’ checks in order to get money to do business with. I 


would frequently cash the money transfer drafts. 

On re-cross examination, witness stated there was no difference in 


his mind between cashing customers’ 


checks and money order drafts. 


He considered he had a right to cash them. 


Thereupon .1. I»lakk (Iilpix, being called as a witness for the de¬ 
fendants testified a* follows: 1 have been associated with the defend¬ 
ants for the past fourteen years. During the past eight years I have 
acted both as receiving and paying teller in their bank. I know 
Messrs. Green, Warren and Taylor, former cashiers of the plaintiff, 
also knew Mr. Malloy, who was cashier, and a Mr. Sutherland who 
sometimes acted as cashier. During the time I have acted as teller 


in the defendants' bank, 1 have been in the habit of cashing for the 
several cashiers of the plaintiff on their respective indorsements 
checks which had been drawn by individuals on various banks pay¬ 
able to the plaintiff. During that time L never had any notice what¬ 
ever that the cashiers of that Company had no authority to indorse 
such checks. When I cashed tl#se checks I was told by the cashiers 
that they were short of funds in their office to run the office and they 
brought these checks up to us to cash. In good faith, knowing that 
the man who presented the checks was an official of the Washington 
branch of the plaintiff Company, we cashed them but we did not cash 
them to any one else except the people that we knew were connected 
with that otlice. Witness was shown the check dated September 18, 
1914, for $1,689.81 and the deposit slip and stated that the papers in¬ 
dicated that Green, the cashier, came to the bank with the check for 
$1,689.81 and requested $600 in cash. That witness gave him $600 
in cash, as marked on the deposit slip, and put the balance of the 
money to the credit of the plaintiff Company. This is not an un¬ 
usual transaction in banking business and there was nothing unusual 
in this transaction. 


On cross-examination. 


witness testitied that defendants’ 


36Mj bank was accustomed to do things of this kind and he under¬ 
stood that other banks are accustomed to do it. The plain¬ 
tiff’s pass book would show that it got credit for the $1,089.81. Wit- 
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ness made the entry on the deposit slip $t>00 cash. All that witness 
would have to show that Green got tlie $<>00 in cash would he the 
notation on the deposit slip and his cash hook and the fact that his 
cash balanced that night. When a man cashes a check with me I 
require him to put his name on the hack either in writing or ruhher 
stamp. I would want him to sign his name on there or a ruhher 
stamp. 1 do that every day. A ruhher stamp would he all right. 
Witness was shown cheek of Evening Star Newspaper Co. for 
$180.08, indorsed by ruhher stamp only, and which was shown by 
the testimony to have been rushed over his counter, and was asked 
what proof lie would have that Green got the money if he should 
later come hack and say he did not get it. and witness answered he 
would have to take the man’s word that lie paid the check; that wit¬ 
ness paid it to him <*u the theory that if he did not get the money, 
somebody else would have to indorse the check liesides Mr. Green. 
Witness thought he j roteeted his hank by that kind of a stamp, be¬ 
cause he paid it out personally himself. If he should die before the 
question arose he thought the records of tin* ollice would he sullicient 
protection. 

;{7 “The defendant hank had letters of instruction from New 

York as to what officials of the plaintiff company could do in 
respect to drawing funds, a series of notices, stating who could sign 
and who could countersign checks. Hut the notices do not say who 
is to do the hanking business with the bank. We have to infer that 
the man who is cashier is doing the banking business with the bank. 
The defendant hank had letters from the plaintiff limiting payment 
of Postal Telegraph money order drafts to one thousand dollars a 
day. If drafts in excess of that amount were to l>e cashed, special 
authority would he given by Western Union Telegraph. The fol¬ 
lowing is one of those letters: 

“Messrs. Crane. Parris A Co., Washington, l). C. 

Gentlemen: Mr. S. U. Warren has been appointed cashier of 
this company at your city. lie is hereby authorized to pay money 
transfers with drafts on this deparfment in the sums not to exceed 
an aggregate amount of one thousand dollars oil any one day. 
Should it l>e necessary for him to draw larger amounts, special au¬ 
thority will he given in each case by Western Union Telegraph.” 

All checks drawn on the account of the plaintiff company with 
the defendant hank were signed by the cashier and manager. The 
cashier deposited checks with the defendant bank, lie had some¬ 
thing to do with the l ank every day. He would bring money orders 
for us to cash, intermingled with checks drawn to the order of the 
plaintiff company. 

Q. Did you claim that you or your employers had any authority 
to cash checks endorsed by the cashier other than the authority 
borne of the knowledge that he was cashier and with Mr. Foote was 
authorized to sign checks drawn by the Postal Telegraph Cable Com¬ 
pany on its account? 

All I can say is what 1 said Indore; we had knowledge that Mr. 
Henrv Green was cashier, and on that we cashed the checks, knowing 
that he was the duly authorized cashier of the company. I do not 
know anything else that I can sav in that connection. 

« C7 »■ 
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•TS • The foregoing, 1 »oinin substance all the testimony ottered 
in the case, the plaintiff moved the court to direct a verdict in 
its favor. 

And thereupon the defendants, by their attorneys, moved the court 
to direct a verdict in their favor on the ground that the plaintiff had 
failed to make out a case and on the further around that thev could 
not recover under the money counts. 

The court, having decided that it would grant the plaintiffs 
motion to direct a verdict in its favor, thereupon counsel for the de¬ 
fendants requested the court to grant tin* following instructions, and 
each of them: 


You are instructed upon the whole evidence to return a verdict for 
the defendants. 


You are instructed that it is not necessarv for vou to find from the 

• • » _ 

evidence that Green as cashier of the Postal Telegraph-Cable Com¬ 
pany had express authority to indorse and cash checks payable to the 
order of said Company and received by him as cashier but that such 
authority may l>e inferred from the nature of the position which he 
held, the character of the duties performed by him in such |>osition, 
the apparent scope of his authority, the authority which it was neces¬ 
sary for him to possess in order to perform the duties devolving upon 
him as such cashier and all other facts and circumstances in evi¬ 
dence herein. 


If you find from the evidence that Ilenrv Green was cashier of 
the Postal Telegraph-Cable Company in the city of Washing- 
519 ton, and that it had been his usage and practice, while such 
cashier, and the usage and practice of other cashiers of said 
company in said city, while acting as such, to indorse and cash 
checks received bv said cashiers made pavable to the order of said 
Company, and that the indorsement of said checks by said cashiers 
was accepted as sufficient by the defendants, then you are instructed 
that your verdict must he for the defendants. 

♦.* 1/ 

•> 1 •». 


If vou find from the evidence that Ilenrv Green was cashier of the 
Postal Telegraph-Cable Company in the City of Washington and that 
it had been his usage and practice, while such cashier, and the usage 
and practice of other cashiers of said Company in said city while 
acting as such, to indorse and cash checks received by said cashiers, 
made payable to the order of the said Company, and that the indorse¬ 
ment of said checks by said cashiers was accepted as sufficient by the 
drawers of said checks and by the banks upon which said checks were 
drawn, and by the banks by and through whom such checks were 
collected, then you are instructed that your verdict must be for the 
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defendants, if you further believe from the evidence that the said 
Company had knowledge of such usage and practice, or might have 
had such knowledge had it exercised proper and reasonable super¬ 
vision and control of* said cashier’s action and conduct in carrying 
on its business in the city of Washington. 

4 . 


You are instructed if you find from the evidence that the Postal 
Telegraph-Cable Company gave private instructions to Henry Green 
a* its cashier in the city of Washington, limiting his authority to 
indorse checks made payable to the order of said Company and re¬ 
ceived bv him as such cashier, such private instructions and limita¬ 
tion of authority are of no avail against the defendants in this case 
if you further find from the evidence that said Green as such cashier 
was authorized to indorse for any purpose checks made payable to 
the order of said Company and received by him as such 
40 cashier, and your verdict must be for the defendants, unless 
you are satisfied by a preponderance of the evidence that the 
defendants had notice that Green's authority to indorse checks was 
limited and restricted to the purpose of depositing the said checks 
with said defendants to the credit of the Company’s account. 


4 1 •». 


You are instructed that the provisions of the by-laws of the 
Plaintiff Company, offered in evidence, are not binding upon the 
defendants unless you find from the evidence that the defendants 
had knowledge of such provisions. 


• b 


If you find from the evidence that Green as cashier of the Postal 
Telegraph-Cable Company without authority indorsed and cashed 
the checks mentioned and described in the declaration herein, or 
some of them, nevertheless your verdict must he for the defendants, 
unless you find from a preponderance of the evidence that the said 
companv did not receive the proceeds of such checks: and the burden 
of proving that said Company did not receive such proceeds rests 
upon the Company. 


<i. 


Tou are instructed that if you find from the evidence that Green, 
without authority, cashed the checks sued upon herein and received 
from the defendants the proceeds of said checks, your verdict must 
he for the defendants, if you further find from the evidence that 
Green placed the proceeds of said checks in the cash drawer of the 
cashier’s office of the plaintiff companv, even through you find that 
he thereafter embezzled the proceeds of said checks or some of them. 

But the court refused to give said instructions, or any of them, and 
thereupon overruled the defendants’ motion to direct a verdict in 
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their favor and granted the plaintiff’s motion to direct a 
41 verdict in its favor. To the refusal of the court to grant the 
said instructions, and each of them, the defendants, by their 
counsel, then and there severally excepted, and to the refusal of the 
court to grant the defendants' motion for a directed verdict the de¬ 
fendants, by their counsel, then and there likewise excepted; and to 
the action of the court in granting the plaintiff’s motion for a 
directed verdict the defendants then and there excepted and prayed 
the court to note said exceptions upon its minutes, which was ac¬ 
cordingly done. 

An- thereupon the jury was, by the court, directed to return a 
verdict for the plaintiff for the amount claimed in the declaration, 
less the amount of the check dated July 17, 1914, $990.4n, and less 


$1,089.81 of the check dated September 18, 1914. for $1,089.81 


Opinion of the Court in Dircctinr/ 


I 'erdict for Plaintiff. 


The Court (Mr. Justice Siddons) • The questions that have been 
raised on motion by the defendants to direct a verdict in their favor, 
and a similar motion made on behalf of the plaintiff, have presented 
considerable difficulties to the Court’s mind. Here we have two 
parties litigant. One or the other or both are victims of a dishonest 
and disloyal employee of one of them. It is somewhat like the case 
that is presented when there are two innocent persons, and under the 
law blame is to he placed somewhere, although they are innocent in 
a sense, one or the other, and generally the blame is placed upon the 
one who by some act. unintentionally committed, in good faith, made 
the loss possible. 

In weighing the equities, the claims of these two innocent persons, 
in one sense the scale is made to balance against the one whose act 
made the loss possible. That is not perhaps a principle that is to 
determine the disposition of these motions, and yet hack of all the 
argument, back of all the discussion, the legal principles that may he 
applicable, there is that situation. 

Now, whose act made the loss that is complained of here possible, 
the plaintiff corporation or the defendant bankers? To determine 
that it seems to the Court that one has to look at the testimony 
42 that has been offered here showing the relations of the plain¬ 
tiff and the defendant, and how they stand. Looking at that 
evidence we find this case: 

There is a foreign corporation engaged in business throughout the 
country, transacting its business through the medium of various 
local offices and local officials. The power to designate these local 
officials, with respect at least to the question of transacting the local 
linking business of the company, seems to have been left with the 
treasurer of the company. The power to designate or select local 
hanks, in which the business of the company may be transacted in 
various parts of the country, if I remember the evidence, is deter¬ 
mined either by action of the board of directors of the corporation, or 
by the treasurer—for the purpose of the statement it is not important 
which. 


Whichever is the authority that designates the local hank, the 
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authority is exercised, and we have the ease of the defendants here 
having l>een designated at lea*t since lffON when the plaintiff com¬ 
pany was reorganized, as it* banker in Washington. In so desig¬ 
nating it. and contemporaneously with it. the authority to draw 
checks is conferred ujxm certain of these local official*. and informa¬ 
tion of that authority so conferred is communicated directly by the 
plaintiff company to the banker. 

What was the object of all that? The company needed in Wash¬ 
ington, as elsewhere, a hank in which from day to day it* moneys 
received in the transaction of the business for which it was incor¬ 
porated, might he deposited; and it I remember tin* testimony cor¬ 
rectly, from time to time moneys so on deposit, le*s such as might he 
needed for current uses, was required to he transferred to the treas¬ 
urer in New York. 

It was then for the protection of plaintiff’s moneys received in 
Washington, in one form or another, that the hank was selected and 
the authority of the local officials with the plaintiff company to draw 
( hecks under certain circumstances was so conferred. 

It is said that the power to indorse checks drawn payable 
4M to the order of the plaintiff' company remained with the treas¬ 
urer alone. That contention if carried to its logical end would 
mean that in all pails of the country, in every local office of this 
plaintiff* company wherever checks were received drawn payable to 
the company’s order (and it is to be assumed they were received from 
day to day), the only way in which the company could realize upon 
these checks was that they must he bundled off' to New York, there 
indorsed by the treasurer, and then to be returned through 1 Kinks or 
otherwise, in order to he presented for payment hy the banks on 
which they were drawn. 

Can it lie possible that that i* what was meant by that resolution, 
nr is it entirely the rational thing to say that the power to transfer 
ownership of the checks so drawn, for any other purpose than to 
clear them for the l>enetit of the plaintiff’ company, remained in the 
treasurer in New York, hut that for the purpose of merely collecting 
the proceeds of such checks, the local officials receiving then in 
various parts of the country would have the right to make the appro¬ 
priate indorsement in order to effect the collection through the 
selected local banks of the plaintiff' company of the proceeds of the 
checks so drawn. 

That is what seems to have been done here. Excepting the checks 
sued upon here, and probably some others (if we are to believe the 
testimony of one or the other of the witnesses for the defendant), all 
the checks were indorsed, “pav to the order of Crane, Parris & Com¬ 
pany,** the selected bankers of the plaintiff company here in Wash¬ 
ington, and then deposited to he collected hv them. 

It was, as the (Yurt thinks, iustlv claimed by counsel for the plain¬ 
tiff that the whole obioct of all thi* wa< to set up a system designed 
for the protection mainly of the plaintiff' company in the handling 
of it* funds at the variou> local points throughout tlie country at 
which they oj>crated, and to inform the selected banks or bankers of 
the extent of the power or authority of the local officials to handle 
the moneys, or evidences of money, belonging to the plaintiff com¬ 
pany. 
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If the Court is right in all of that, what happened in the actual 
practice that prevailed here in the Washington office of the 

44 plaintiff company in its relations with the defendant com¬ 
pany, to take it out of the rule prescribed hv the plaintiff com¬ 
pany in handling its funds and its checks. 

It is said that there is testimony tending to show that not merely 
Green, the cashier, hut some of his predecessors in the office of the 
local cashier, had in times past indorsed in blank the name of the 
plaintiff company and cashed the checks, as Creon did; and that be¬ 
cause, perhaps, of some entry in a book here the officers of the cor¬ 
poration at home were hound, by the means of knowledge that those 
entries are said to have presented to them, to have found out that a 
local cashier in Washington was, in defiance of all authority con¬ 
ferred upon him, assuming to indorse the name of the plaintiff com¬ 
pany and collecting the money through the medium of such indorse¬ 
ment. 

The Court thinks that the evidence relied upon for bringing home 
such notice to the company utterly fails to do that. If it does, what 
is there for the jury to pass upon? This is not an agreeable case to 
have to determine, in some of its aspects. Somebody has got to lose, 
unless Green can be made to respond, either the plaintiff company 
or the defendant hanker. Both have been the victims of this man’s 
] -ractices. * 

It seems to the Court that in consideration of all the circumstances 
of the case the bankers were not warranted in giving any recognition 
at all to the endorsements made upon these checks of the company’s 
name by the cashier Green. And as they collected the proceeds of 
those checks payable to the plaintiff company, its funds on the face 
of it, thev had no reason to think that the funds were for anv other 
purpose than to go into the coffers of the plaintiff company. The 
checks were made payable to it. They undertook to honor the in¬ 
dorsement of the plaintiff’s name, made by this man, apparently in 
a few cases, so far as the evidence has gone. 

One of Green's predecessors was unable to recall that he ever did 
anything of the kind. The other, whose testimony is more strongly 
relied on, says he did, hut cannot give us any circumstances of the 
time, place, occasion or amount, or whose checks they were, hut that 
he did it with the authority of Mr. Foote, and he says that because 
he was a young man, inexperienced when he went in to 

45 pursue the duties of cashier. Mr. Foote took an interest in him 
and explained everything to him; that he went to Mr. Foote 

with every disputed question, any question at all in the discharge 
of his duties; and because lie said he did that he must have got 
authority from Mr. Foote to indorse the name of the company in 
blank on checks, on the few occasions on which he said he did so— 
hut he can tell us nothing about it at all. as to the way he did it. 

Supposing he did. Supposing that Mr. Foote knew; supposing 
Mr. Foote had expressly said to Mr. Green, “You are authorized to 
put the name of the plaintiff company, to indorse it in blank, on 
checks received here for its benefit—was Foote authorized to do that? 

The whole tendency of the evidence shows that Mr. Foote’s author¬ 
ity with respect to the handling of the funds, the local manager’s 
authority, was limited to the countersigning of checks. 
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The whole case, the whole practice,—except in these exceptional 
instances that are made the basis of this action (it is true one of the 
predecessors of Green said be cached them)—shows that all under- 
st(H>d that the requirement <>f the company was that none of this 
money received here, whether in the form of cash or cheeks in the 
first instance was to be disposed of in anv other wav than bv its 
deposit in the designated bank, and that when there was need to 
draw upon that account there was a method j re«cribed for doing it, 
which was prescribed by the corporation itself through its treasurer. 

It seems to the Court, who has anxiously reviewed the contentions 
here, that the result must be that the motion of the defendant for a 
directed verdict must be overruled, and that the motion of the plain¬ 
tiff for a directed verdict in its favor must prevail, and that direction 
will be given. 

The verdict to l>e returned however, will be in the amount claimed 
less the check for $090 which was withdrawn, and the portion of the 
check, one thousand and some dollars—you can figure out the dif¬ 
ference. 

A directed verdict in favor of the plaintiff will be entered. 

40 And thereupon, after the foregoing proceedings, which are 

hereby made a part hereof, the defendants, by their counsel, 
tendered their bill of exceptions and prayed the court to sign, seal 
and make the same a part of the record, and to have the same force 
and effect as t<» each and every of the exceptions taken by the defend¬ 
ants and noted bv the court as aforesaid, as if the same had been set 
forth in a separate bill of exceptions, signed and sealed by the justice 
presiding at the trial, which is accordingly done this 23d day of 
October, 1017. 

F. L. 8IDDONS, [seal. ) 
Justice. 

(). K. 

B. E. HINTON, 

.1 tt'if for A ppellce. 

47 | Endorsed: | At Law. No. o7604. Postal Telegraph-Cable 

Co., Plaintiff, v. Augustus Crane et al.. Defendants. Bill of 
Exceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3137. Augustus Crane et al., A:e., appellants, vs. Postal Telegraph 
Cable Company, &e. Court of Appeals, District of Columbia. Filed 
Nov. 26, 1017. Henrv \Y. 1 lodges, clerk. 







